This Federal Circuit practice has now been called into question. In 1991, the Supreme Court considered whether attorney fee shifting statutes provide sufficient authority to shift expert witness fees. In West Virginia University Hospitals, Inc. v Casey, 15 the plaintiff, who had prevailed in a civil rights action, attempted to recover expert witness fees under the Civil Rights Attorney's Fees Awards Act of 1976. 16 The Court held that expert witness fees could not be shifted as an element of a reasonable attorney's fee. 17 Although the Court ruled specifically on the attorney fee shifting provision of the Civil Rights Act, the broad language of West Virginia arguably extends to all attorney fee shifting provisions that fail to provide expressly for expert witness fee awards.
Because the Federal Circuit has repeatedly awarded expert fees along with attorney fees under § 285 of the Patent Act, parties in exceptional patent cases have come to rely on this practice. As a result, the questions presented by West Virginia regarding the Federal Circuit's authority to continue to grant such awards are particularly significant for these litigants. This Comment focuses on whether the Supreme Court's ruling in West Virginia effectively overrules this Federal Circuit practice, so that district courts in exceptional patent infringement cases may no longer award expert witness fees beyond the limits imposed by the Fees Act.
In holding that the term "attorney's fees" does not include expert witness fees, the Supreme Court in West Virginia underscored its increasingly rigorous requirement of "explicit statutory authority" for expert witness fee awards-as it has in many other areas of law.'s However, the Court's opinion in West Virginia did not carefully explore the relationship between this requirement and the award of expert fees under the district courts' inherent equity power. This Comment therefore analyzes the relationship between § 285 and the district courts' equitable authority to award litigation expenses to prevailing parties. Section I discusses the American rule not to award litigation expenses absent explicit statutory authority and examines several federal statutes that authorize fee shifting. Section II explores the courts' equity power to shift Inc. v Geo. A. Hormel & Co., 723 F2d 1573 , 1578 (Fed Cir 1983 (finding an award of nonattorney fee expenses was properly within the scope of § 285).
15 111 S Ct 1138 (1991). Is 42 USC § 1988 42 USC § (1988 (in actions brought under the Civil Rights Act, "the court, in its discretion, may allow the prevailing party... a reasonable attorney's fee as part of the costs"). 17 Ill S Ct at 1148. Is See, for example, Crawford Fitting Co. v J.T. Gibbons, Inc., 482 US 437, 444 (1987) .
litigation expenses and the limited circumstances under which a court may exercise its equitable discretion. Section III presents the evolving relationship between the Patent Act's attorney fee shifting provision and the courts' equity power, especially with respect to the Federal Circuit's treatment of this provision as authority to shift expert witness fees. This Section concludes that § 285 codifies all of the courts' "bad faith" equitable fee shifting power and thereby authorizes courts to award expert witness fees. It addresses objections to this position and explores the significance of the Patent Act's legislative and judicial history in light of the Supreme Court's reasoning in West Virginia. Section IV outlines the policy considerations supporting expert witness fee shifting in exceptional patent cases. The Comment concludes that courts should still construe § 285 to allow expert witness fee awards in exceptional patent cases and specifically that the Supreme Court's ruling in West Virginia does not overrule this Federal Circuit practice.
I. STATUTORY AUTHORITY FOR AWARDING LITIGATION EXPENSES:
JUDICIAL DEFERENCE TO THE LEGISLATURE Judicial reluctance to shift litigation fees in the absence of statutory authority dates back to the late 1700s. 19 Early legislation, beginning with the Federal Judiciary Act of September 24, 1789, provided that federal courts were to follow the practice of their respective states in awarding litigation expenses. 2 0 Many state legislatures either prohibited or limited these awards and, as the Supreme Court recently characterized this period, "the Judiciary itself would not create a general rule, independent of any statute, allowing awards of attorney's fees in federal courts." ' 21 The federal courts tended to follow the American rule that parties should bear their own expenses. 22 The policy behind this practice was, and con- (a)(1) Except as otherwise provided by law, a witness in attendance at any court of the United States ... shall be paid the fees and allowances provided by this section.
(b) A witness shall be paid an attendance fee of $40 per day for each day's attendance. A witness shall also be paid the attendance fee for the time necessarily occupied in going to and returning from the place of attendance at the beginning and end of such attendance or at any time during such attendance. "' West Virginia, 111 S Ct at 1140-41; Crawford, 482 US at 444; Alyeska, 421 US at 257-59.
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vide the only statutory authority for expert fee awards above $40 per day and vary in specificity. Many, including the Patent Act's fee shifting provision, provide express authority for attorney fee awards; other more recent statutes also specifically provide for the recovery of expert witness fees. 2 9
The Supreme Court has acknowledged that even those provisions providing only for attorney fee shifting "differ considerably among themselves. '30 The Court has explicitly distinguished between the attorney fee shifting provisions of the Patent Act and the Civil Rights Act. In patent litigation, " [t] he court in exceptional cases may award reasonable attorney fees to the prevailing party."' In contrast, under the Civil Rights Act "the court, in its discretion, may allow the prevailing party... a reasonable attorney's fee as part of the costs. '3 2 The Supreme Court, in interpreting the Civil Rights Act, has held that "Congress intended that the award should be made to the successful plaintiff absent exceptional circumstances. Thus, the Supreme Court has recognized that different standards apply to fee shifting under the Patent and Civil Rights Acts. These standards, resting on the distinctive wording of each act, led the Court to conclude that, " [u] nder this scheme of things, it is apparent that the circumstances under which attorneys' fees are to be awarded and the range of discretion of the courts in making those awards are matters for Congress to determine. ' 's4 II. FEE SHIFTING IN EQUITY Notwithstanding the requirement of express statutory authority for attorney and expert fee shifting, the district courts have long exercised their inherent equity power to award litigation expenses to the prevailing party in exceptional circumstances despite the absence of statutory authorization. 3 5 This equity power rested largely on the Chancellor's discretion to "act in accordance with the dictates of the judicial conscience, ' 6 and included the power to give "as much of the entire expenses of the litigation of one of the parties as fair justice to the other party will permit . . . ."" The First Judiciary Act gave the federal courts jurisdiction over suits in equity.
3 8 Following the merger of law and equity, all district courts acquired this equitable discretion unless restricted by statute. 3 9 The Supreme Court has recognized both this general equity power and, specifically, the "power of federal courts in equity suits to allow counsel fees and other expenses entailed by the litigation not included in the ordinary taxable costs recognized by statute." 40 The Court has concluded that the "[a]llowance of such costs in appropriate situations is part of the historic equity jurisdiction of the federal courts," '41 and includes the power to shift expert witness fees. 42 The Court has strictly limited these awards to "exceptional cases" involving "dominating reasons of justice. ' 43 Today the Court recognizes only a few exceptional cases, including those in which the losing party has acted "in bad faith, vexatiously, wantonly, or for oppressive reasons. '44 Thus, while equity gives courts discretion to shift a broad range of expenses, including expert witness fees, only a narrow category of circumstances will justify such equitable awards.
35 Sprague v Ticonic National Bank, 307 US 161, 164-65 (1939 
B. Relation of Equity to the Fees Act
Following the Fees Act of 1853, predecessor to 28 USC sections 1920 and 1821, the Supreme Court considered the Act's effect on both the types of litigation expenses allowed in equity and the circumstances justifying the district courts' power to award litigation costs beyond the amount specified by the statute. In Trustees v Greenough, 4 5 the Court found that the case presented an appropriate situation for granting litigation expenses in equity but expressed doubt about its continuing power to award these expenses beyond the limits of the Fees Act. 4 " The Court concluded that the Fees Act "may have its full effect without being construed to take away the power of a court of equity to permit counsel fees" where equitable requirements have been met. 4 7 The Supreme Court later held that equitable fee shifting beyond the limits of the Fees Act applied to all litigation expenses, not just attorney fees, 48 while continuing to emphasize that such fee shifting would only be available in "exceptional cases" or those involving "dominating reasons of justice." 4 9
The Court has considered the appropriateness of the circumstances justifying equitable fee shifting on a case-by-case basis. For example, the Court has permitted cost recovery upon finding "obstinate noncompliance with the law or the use of the judicial process for purposes of harassment or delay in affording rights clearly owed. ' 5 0 It frequently justified such decisions on the grounds that the defendant's actions have forced the plaintiff to act as "private attorneys general." 51 This type of recovery occurred most often in civil rights cases where plaintiffs were forced to incur substantial costs to secure constitutional rights. 52 In addition, the Court has allowed equitable fee shifting where the losing party acted in bad faith.
3
The Court's limited application of equitable fee shifting prevented equity from swallowing the Fees Act entirely. In a further (1) "to permit the trustee of a fund or property, or a party preserving or recovering a fund for the benefit of others in addition to himself, to recover his costs"; (2) to allow recovery of fees for the willful disobedience of a court order; or (3) to allow recovery of fees "when the losing party has 'acted in bad faith, vexatiously, wantonly, or for oppressive reasons .. . . " 5 Although the decision has been criticized for restricting the circumstances in which a district court could shift fees in equity to "immaterial exceptions, ' 5 6 it did not restrict the types of expenses traditionally shifted in equity.
These limitations on equitable fee shifting play an important role in shaping the district courts' continuing equitable authority to shift expenses, including expert fees, especially in light of the Supreme Court's holding in Crawford Fitting Co. v J. T. Gibbons. 57 One interpretation of Crawford might suggest that equity no longer allows expert witness fee shifting beyond the limits of the Fees Act. In Crawford, the Court held that "absent explicit statutory or contractual authorization for the taxation of the expenses of a litigant's [expert] witnesses as costs, federal courts are bound by the limitations set out in 28 USC § 1821 and § 1920. '' 51 Crawford reaffirmed Henkel v Chicago, St. Paul, Minneapolis & Omaha Ry. Co., 5 9 decided fifty-five years earlier, in which the Court held that federal courts could not award expert witness fees in excess of the limit imposed by the Fees Act of 1853.60 The Court decided Henkel before the merger of law and equity, and it did not consider whether equity would allow such an award. 54 421 US 240 (1975 
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While neither Crawford nor Henkel allowed the petitioner to shift expert witness fees in equity, neither opinion demonstrated appropriate exceptional circumstances that would warrant such equitable discretion. While the Court in Crawford rejected the petitioner's assertion that Henkel had neglected equitable fee shifting only because it was decided before the merger of law and equity, Henkel's decision comports entirely with the simple lack of equitable circumstances. Thus, the recovery of expert witness fees in "exceptional" cases does not conflict with Crawford's or Henkel's reasoning. Notably, the Court in Crawford repeatedly cited its decision in Alyeska with approval and again rejected the same assertion posited and rejected there, namely that "courts sitting in equity ha [ve] broad discretion to award fees not specified by statute.""' Explicitly relying on Alyeska's holding that this discretion does not extend beyond a few exceptional circumstances, Crawford denied that Congress extended any "roving authority" to the courts to allow litigation expenses "whenever the courts might deem them warranted. Thus, the Supreme Court did not deny that the district courts have equitable authority to shift expert witness fees beyond the limits of the Fees Act. Rather, the Court's failure to acknowledge equitable expert fee shifting in Crawford and Henkel demonstrates equity's limitation to certain exceptional circumstances that did not exist in those cases. Crawford and Henkel merely illustrate the limits on the appropriate circumstances for equitable fee shifting.
Just as the requirement for exceptional circumstances reconciles Crawford and Henkel with Alyeska's acknowledgement of equitable fee shifting, it also reconciles West Virginia's denial of expert witness fees under the Civil Rights Act with the Federal Circuit's award of these fees under § 285 of the Patent Act. Like equity, but unlike the Civil Rights Act, § 285 strictly limits the circumstances that warrant fee shifting. In fact, § 285's limitations on the circumstances permitting fee shifting are nearly identical to the "bad faith" prong of the equitable fee shifting standard imposed by Alyeska. This common restriction forms the basis of the strong relationship between equity and § 285, and distinguishes § 285 from the attorney fee shifting provision of the Civil Rights Act. 
TION FOR AWARDING EXPERT WITNESS FEES
The codification of equitable principles in § 285 strongly suggests that Congress incorporated the authority to award all litigation expenses recoverable in equity. In particular, the parallel circumstances allowing fee shifting under equity's bad faith standard and § 285 strengthen the assertion that § 285 also parallels the types of fees awardable in equity. Section 285, like its equity parallel, therefore includes the authority to shift expert witness fees.
A. Identical Standards for "Exceptional Cases" in Equity and § 285
The judicial treatment of § 285 demonstrate that the bad faith prong of the equitable circumstances outlined in Alyeska is identical to that adopted for the award of fees under § 285. Courts have consistently held that the applicable standard for determining whether a case is "exceptional" under § 285, with concomitant fee shifting, is "whether there is a showing of unfairness or bad faith in the conduct of the losing party, or any other equitable consideration of similar force which makes it grossly unfair that the winner of the lawsuit be left to bear the burden of his own counsel fees. '63 Using this narrow standard, the Federal Circuit has limited attorney and expert fee shifting under § 285 to cases involving such circumstances as willful infringement," fraud in procuring the patent, 6 5 misconduct during the suit, 6 6 persistence with a suit knowing that the asserted patent is invalid 6 7 or "'unfairness, bad faith, or inequitable conduct'" on the part of a patentee asserting infringement.1 8 Furthermore, the court has consistently required the party 13 Crown Machine and Tool Co. v KVP-Sutherland Paper Co., 297 F Supp 542, 577 (N D Cal 1968) The Federal Circuit has not always cited the relationship between § 285 and equitable principles to justify its awards of expert witness fees. In fact, the court's treatment of § 285 has evolved since the court's inception in 1982. In the early years of the court, it based its award of expert fees under § 285 on its interpretation that attorney's fees "include those sums that the prevailing party incurs in the preparation for and performance of legal services related to the suit. The Supreme Court's perspective on this issue became significant when in West Virginia it rejected the original justification of expert witness fee awards as an element of attorney's fees. Before that ruling, the Federal Circuit had found it unnecessary to justify expert fee awards on equitable grounds. After West Virginia, however, the circuit court's reference to § 285's equitable background remains the only viable justification for expert witness fee awards. If § 285 is merely a shorthand codification of the courts' inherent equitable fee shifting power, as the Federal Circuit suggested in Rohm & Haas, then this statutory power should include the authority to shift all fees awardable in equity, including expert witness fees. This reasoning presents several difficulties. If the courts have residual equity power to shift all litigation expenses in exceptional circumstances outside of any statutory authority, then § 285, which simply provides statutory authority to award attorney's fees in these same "exceptional" cases, is redundant. Because the standard for § 285 and equitable fee shifting are identical, a case in bad faith that triggers the award of attorney's fees under § 285 should automatically trigger equitable shifting of expert fees. This redundancy suggests that awarding litigation expenses under § 285 is unnecessary; on finding a case to be exceptional, the court could award these fees under its residual equity power. The legislative and judicial background of § 285 provides the crucial framework for understanding the necessary and distinct role that § 285 serves in patent cases. In effect, Congress enacted § 285 in response to the judiciary's removal of equitable fee shifting from patent litigation. Thus, Congress intended § 285 to restore rather than to fortify equitable fee shifting, including the authority to shift expert witness fees, to exceptional patent cases.
CTS
1. Judicial and legislative background-no equitable fee shifting in patent cases.
The judicial background against which Congress enacted the fee shifting provision of the Patent Act differs remarkably from that of fee shifting statutes in other areas of the law. Prior to 1946, the damages recoverable by statute in patent infringement cases did not include attorney's fees, 4 and the Supreme Court had held that the award of attorney's fees in equity was not available in patent cases. 5 In Day v Woodworth, 76 decided two years before the Fees Act limited litigation fee awards, the Court stated that the patent laws authorized neither the court nor the jury to award litigation fees in "s The Fifth Circuit awarded both expert and attorney fees in equity in a patent in- equity, even if "the defendant has not acted in good faith, or has been stubbornly litigious, or has caused unnecessary expense and trouble to the plaintiff." The Court reasoned that the patent laws already allowed the district courts to treble the actual damages where the defendant had acted in bad faith. 77 Allowing an additional equitable award of counsel fees would inflict a double penalty on the defendant. 8 Although Day was an action in trespass, and the above reasoning dicta, the Court subsequently held in a patent case, Teese v Huntingdon, 9 that even where the defendant acted in bad faith, "[c]ounsel fees are not a proper element for the consideration of the jury in the estimation of damages in actions for the infringement of a patent right." Thus, the Supreme Court effectively removed patent cases from the reach of equitable shifting of attorney's fees. Although it used the term "counsel fees" instead of "litigation expenses," the Court's strong reliance on Day and its interchangeable use of "counsel fees" and "litigation expenses" or "costs" throughout the opinions discussing equitable fee shifting suggests that Teese signalled a complete removal of equitable fee shifting from patent cases.
2. Congress's intent to restore equitable fee shifting in the Patent Act's attorney fee shifting provision.
Against this judicial background in 1946, Congress enacted a provision to allow recovery of attorney's fees in patent cases. The original attorney fee shifting provision of the Patent Act 8 0 stated that a "court may in its discretion award reasonable attorney's fees to the prevailing party upon the entry of judgment on any patent case." 8 ' This codification of an attorney fee shifting power was not redundant because Teese had established that district courts had no equitable discretion to award "counsel fees" prior to its enactment. a) A literal approach. The use of the terms "counsel fees" and "attorney's fees" rather than "litigation expenses" in Teese and in § 70 suggests another argument for the continued shifting 71 Id, referring to 5 Stat 123, now codified at 35 USC § 284 (1988) ("the'court may increase the damages up to three times the amount found or assessed"). While this interpretation leads to the same result posited by this Comment-courts may continue to award expert witness fees in exceptional patent cases even after West Virginia-this interpretation may be criticized as excessively literal. A broader reading of the term "attorney's fees" in both Teese and § 70 seems to comport more closely with the likely intents of both the courts and Congress. Even so, under the literalist interpretations, courts may nevertheless award expert fees in their discretion beyond the limits of the Fees Act in the same circumstances warranting fee shifting under § 285 and its predecessor, § 70. b) Congressional intent. The strongest evidence that Congress's original enactment of § 70 did not reflect its equitable underpinnings arises from its failure to specify the limited circumstances in which Congress intended it to apply. Despite the liberal wording of § 70, which allowed the court to award fees "in its discretion," Congress did not intend it as a broad grant of authority to award attorney's fees in all possible circumstances. Although the Patent Act's original grant of authority was not expressly limited to exceptional cases, the Senate Report stated:
It is not contemplated that the recovery of attorney's fees will become an ordinary thing in patent suits, but the discretion given the court in this respect, in addition to the present discretion to award triple damages, will discourage infringement of a patent by anyone thinking that all he would be required to pay if he loses the suit would be a royalty. The provision is made general so as to enable the court to prevent a gross injustice to an alleged infringer. 82 8 ' S Rep No 1503 , 79th Cong, 2d Sess (1946 ) in 1946 USCCS 1386 , 1387 . Note that Congress intended attorney fees to bolster the already existing discretion to grant treble damages in bad faith cases. Congress thereby implicitly rejected the Supreme Court's reasoning in Day that an award of attorney fees, in addition to treble damages, would unfairly overpenalize the losing party. See Day, 54 US at 372.
Unfortunately, Congress was less clear in drafting the statute than it was in the accompanying reports and discussions. The legislative history suggests that Congress intended to limit the authority to grant litigation fees to special cases involving "gross injustice," a restriction embodying principles of equity. These same equitable principles historically included the authority to shift all litigation expenses, including expert witness fees, 8 3 in limited circumstances. It seems likely, therefore, that Congress intended this statute to restore the courts' entire equitable fee shifting authority, not only the authority to shift attorney's fees.
Following the enactment of § 70, courts recognized the provision's equitable underpinnings and demonstrated a willingness to follow Congress's underlying intent rather than a strict wording of the act. Instead of allowing fee shifting "upon the entry of judgment on any patent case, 's4 as the statute by its plain language suggested, the courts interpreted this provision to allow fee shifting "primarily upon findings of extraordinary circumstances."85
Later, Congress approved the court's interpretation of the statute by codifying this reading. When it revised this provision in the Patent Act of 1952, Congress explicitly required the case to be "exceptional" to comply with "the intention of the present statute as shown by its legislative history and as interpreted by the courts. 8 s6 The exceptional cases requirement in § 285 provides strong evidence that Congress in 1952 recognized its equitable background and intended the provision more clearly to codify equitable principles.
The context of the 1952 revision supports the claim that Congress intended the statute to allow fee shifting only in cases in which equitable fee shifting would be justified. In contrast, Congress refrained from clarifying the statute's ambiguity regarding the types of fees authorized to match those in equity. Until West Virginia, such clarification was unnecessary. The exercise of discretion in favor of such an allowance should be bottomed upon a finding of unfairness or bad faith in the conduct of the losing party, or some other equitable consideration of similar force, which makes it grossly unjust that the winner of the particular law suit be left to bear the burden of his own counsel fees which the prevailing litigants normally bear. Park-In Theatres v Perkins, 190 F2d 137, 142 (9th Cir 1951 
[59:1591
Expert Witness Fee Shifting to authorize all litigation expenses awardable in equity, including expert witness fees. Further statutory modification will remain unnecessary if the district courts are permitted to continue their present interpretation of legislative intent.
3. Congress's silence with respect to expert witness fees in § 285.
Before Congress enacted the Patent Act's fee shifting provision, the Supreme Court had removed patent cases from the reach of equitable fee shifting. Through § 285, Congress restored this fee shifting authority to patent cases. However, Congress's silence with respect to expert witness fees in § 285 might suggest that Congress intended to exclude expert witness fees from its restoration of the courts' equitable fee shifting power.
West Virginia made clear that the Supreme Court will rarely read into a statute what Congress has omitted. As the Court stated:
[T]he purpose of a statute includes not only what it sets out to change, but also what it resolves to leave alone. The best evidence of that purpose is the statutory text adopted by both Houses of Congress and submitted to the President ... " [W] here, as here, the statute's language is plain, 'the sole function of the court is to enforce it according to its terms.' M7 Part of the Supreme Court's analysis in West Virginia addressed the statutory usage of the terms "attorney's fees" and "expert witness fees" just prior to 1976, when Congress enacted the civil rights statute at issue in that case. In particular, Congress passed the Civil Rights Act in the years following the enactment of several other laws that specifically provided for the award of expert fees, separate from attorney's fees."" The Court concluded that "Congress could easily have shifted 'attorney's fees and expert witness fees,' or 'reasonable litigation expenses,' as it did in contemporaneous statutes; it chose instead to enact more restrictive language, and we are bound by that restriction." 8 Yet, the meaning of "attorney's fees" in 1946, the year Congress enacted the fee shifting provision of the Patent Act, differed considerably from its use in 1976. 
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demonstrated a distinction between attorney and expert witness fees under specific statutes outside the Fees Act. The few acts that provided costs to the prevailing party specified attorney's fees and did not list expert fees separately. 9 0 Thus, to the extent that West Virginia turned on Congress's demonstrated recognition of expert witness fees as an expense separate from attorney's fees in 1976, the Court's conclusions are largely inapplicable to §. 285. Congress's increasingly frequent use of the term "expert witness fees" in the past twenty-five years correlates with the judiciary's increasing use and recognition of expert testimony. Given the current importance of expert witnesses to patent litigation, 91 Congress's failure to consider including the term "expert witness fees" in a statute enacted today would be determinative. But when Congress enacted § 285 in 1946, expert witness testimony played a much smaller role in litigation, even in technical and scientific cases, and expert witness fees did not approach their current magnitude." 2 Given the limited use of experts in the 1940s, it is not suprising that Congress did not separately acknowledge expert witness fees in its drafting of § 285, but rather intended that the term "attorney's fees" encompass these and all other necessary litigation fees.
Distinction from the argument rejected in West Virginia.
The final and most serious objection to the proposal that Congress intended § 285 to permit the shifting of all fees authorized in equity is that the Supreme Court rejected similar reasoning by the Seventh Circuit in Friedrich. The Supreme Court vacated Friedrich, which allowed expert witness fee shifting under the attorney fee shifting provision of the Civil Rights Act, in light of its ruling in West Virginia. In Friedrich, Judge Posner of the Seventh Circuit reasoned that Congress used "'reasonable attorney's fee' as a shorthand expression for such fees and other expenses as the district court might in the exercise of its equitable discretion reasona- § 40 (1946) .
91 Conley, 15 AIPLA at 386 (cited in note 1) ("... in almost every [patent] . case expert opinions will be necessary").
92 See also Singer Manufacturing Co. v Cramer, 192 US 265, 275 (1904) ("As in each of the patents in question it is apparent from the face of the instrument that extrinsic evidence is not needed to explain the terms of art therein, or to apply the descriptions to the subject matter .... ). 
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Expert Witness Fee Shifting bly believe should be reimbursed to the prevailing party. ' 93 The Supreme Court, however, rejected the assertion that the Civil Rights Act codified equitable power to shift expert fees.' 4 The Supreme Court also rejected a related argument offered by the plaintiff in West Virginia. The plaintiff argued that "attorney's fees" in § 1988 of the Civil Rights Act should include expert witness fees because Congress enacted this provision to restore the broader equitable fee shifting power that existed before the Supreme Court's severe restrictions in Alyeska. In particular, Alyeska had rejected the "private attorneys general" doctrine, which had allowed equitable fee shifting in situations especially common in civil rights cases. 9 The plaintiff in West Virginia argued "that § 1988 was intended to restore the pre-Alyeska regime-and since expert fees were shifted then, they should be shifted now." 96 The Court rejected this argument with respect to the Civil Rights Act. Conceding that the legislative history of § 1988 "suggest[s] that at least some members of Congress viewed it as a response to Alyeska," the Court wrote that "[i]t is a considerable step, however, from this proposition to the conclusion ... that § 1988 should be read as a reversal of Alyeska in all respects."," The position that § 1988 restores pre-Alyeska equity power in civil rights cases is similar in many respects to the proposal that the Patent Act's fee shifting provision, § 285, restores courts' equity power to shift litigation expenses in patent cases, as it existed before Day and Teese.
Nevertheless, fundamental differences in the evolving relationships between equity and the Patent and Civil Rights Acts distinguish the argument here from the arguments advanced in Friedrich and West Virginia. In both patent and civil rights cases, equity originally allowed courts relatively broad discretion to shift attorney and expert fees in a variety of circumstances. 9 8 Day and Teese directly removed patent cases from the reach of equity. 9 Alyeska limited the circumstances justifying equitable fee shifting in all areas of the law, including civil rights, to three exceptional circumstances discussed in Section II.B. 
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Although equitable fee shifting still applies to exceptional civil rights cases, Alyeska had severely limited the circumstances under which the courts could exercise this authority. In response to Alyeska, and to restore some of the broader equitable discretion that had existed before 1975, Congress enacted the fee shifting provision of the Civil Rights Act to allow courts to shift attorney's fees in their discretion. In a Senate Committee Report, Congress stated that " [t] his bill creates no startling new remedy-it only meets the technical requirements that the Supreme Court has laid down if the Federal courts are to continue the practice of awarding attorneys' fees which had been going on for years prior to the Court's [Alyeska] decision." 0 0 In Friedrich, the Seventh Circuit argued that "reasonable attorney's fees" was shorthand for the fees allowed in equity before Alyeska, which included expert witness fees: "The term [reasonable attorney's fees] is the label for a power first asserted, then withheld, and finally restored; it is not an exhaustive description of the power."'' 1 The Supreme Court rejected this assertion that the Civil Rights Act restored full equitable fee shifting because, " [b] y its plain language and as unanimously construed in the courts, § 1988 is both broader and narrower than the pre-Alyeska regime.' 10 2 It is broader because equitable fee shifting even before Alyeska was restricted to particular circumstances, such as those defining the "private attorneys general" doctrine. In other words, equity had not permitted fee shifting in the court's discretion absent these circumstances. By allowing fee shifting in the courts' discretion, § 1988 "restored" a power much broader than that which had originally existed.
Section 1988, the Court explained, was in other respects narrower than the pre-Alyeska regime. Before 1975, broader equitable fee shifting had existed in almost all legal areas. Alyeska had limited equity's reach in these areas, yet the attorney fee shifting provision of the Civil Rights Act applied only to civil rights cases. It did not restore the broader pre-Alyeska fee shifting regime to all legal issues, but only to civil rights cases. 0 3 Thus, despite Congress's apparent intentions, § 1988 created a new equitable fee shifting system that did not mirror the system that had existed before Alyeska. Rather, with respect to the narrow civil rights area, § 1988 created a broader fee shifting authority than that previously justified in equity. As the Court stated, "[s]ince it is clear that, in many respects, § 1988 was not meant to return us precisely to the pre-Alyeska regime, the objective of achieving such a return is no reason to depart from the normal import of the text.
'1 0 4
The objections that led the Court to reject the equitable fee shifting argument in West Virginia do not apply to the Patent Act for two reasons. First, the Patent Act did not restore a broader authority than equity originally had allowed. Congress restricted the Patent Act's attorney fee shifting provision to "exceptional cases" to reflect its intent that the provision mirror equitable fee shifting. Rather than attempting to fortify equity's existing scope by eliminating its restrictive standard, as it did with the Civil Rights Act, Congress enacted § 285 of the Patent Act to reestablish equitable fee shifting, with the concomitant limitations, in an area where courts had said there was no equitable fee shifting at all. 105 Moreover, unlike the civil rights context, courts have interpreted and applied § 285 to allow fee shifting only where it would be allowed in equity.
Second, the provision was no narrower than the situation it attempted to restore. The Civil Rights Act had too narrowly responded to Alyeska, a broad case limiting equity in all legal areas, but the Patent Act responded to cases that were themselves limited to patents. Just as Day and Teese had removed only patent cases from equity's reach, so the Patent Act restored equitable fee shifting only to patent cases. In this respect § 285 responded directly and precisely to the judiciary's removal of patent cases from equity's reach, while accepting equity's restrictions. Section 1988 did not.
West Virginia's rejection of the equitable fee shifting argument, though understandable in the Civil Rights Act's context, finds no support in the context of the Patent Act. Section 285's incorporation of equitable fee shifting principles is supported by its legislative history, its restriction to "exceptional cases," the admitted purpose of its 1952 revision to better reflect the provision's intent, and the use of the term "attorney's fees" in the context of equitable fee shifting at the time of its drafting. These factors together support the proposition that Congress intended § 285 to re-104 Id.
100 See text accompanying notes 76-79.
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